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Other People’s Money: The Ethics
of Litigation Funding

by Douglas R. Richmond®

I,  INTRODUCTION

Litigation can be expensive, sometimes incredibly expensive, There
are investigators to employ, expert witnesses to compensate, court
reporters to pay, documents to photocopy or electronieally image, travel
expenses, demonstrative evidence to create, and so on. An attorney’s
time itself is valuable. A party’s time is also valuable, and plaintiffa
who are disabled as a result of injuries they have sustained may need
money to live on.! As a result, a wealthy Ntigant, who can otutspend a
poorer litigant, is generally at an advantage and may be able to obtain
a favorable settlement through attrition.?

"This litigation reality is perceived to be a problem by some commenta-
tors because justice ought not follo¥ wealth.? The equalizer in the civil
justice system, of course, is the contingent fee method of attorney
compensation. While contingent fees address attorney compengation
issues, they do not aid a plaintiff’s attorney when it comes to funding

* Senior Vice President, Professional Services Group, Aon Risk Services, Chicaga,
Ilinois. University of Kansas (J.D., 1589); University of Nebraska {M.Ed., 1981); Fort
Hays State University (B.5., 1980). Views expressed in this Article are the Author's alone
and are not necessarily shared by any Aon entity or client.

1. Seelnre KA, 9567 P.2d 91, 93 (Alasks 1998) (observing that plaintiffs in personal
injury cases may be “unable to survive prolonged litigation without financial assistance®).

2. Seeid. at 93 (noting somewhat caustically that defendants who are “aware of the
economic pressure burdening unaided plaintiffs have every incentive to prolong the
litigation with frivelons metions and discovery™).

3. See Susan Lorde Martin, Financing Litigation On-Line: Usury and Other Obstacles,
1DEPAUL BUs. & CoM. L.J. 85, 85 (2002) {observing that “the idea that *wealth [should not
have] the monopoly of justice against poverty' hag been embraced as a basic prineiple in
the legal system of the United States”) (quoting eighteenth century scholar) {footnote

omitted).
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tase expenses. Despite these concerns, litigation funding poses few
gerious ethical problems for attorneys. The ethical issues most likely to
surface—those related to confidentislity, interforence with professional
judgment, conflicts of interest, and client communication—are common
concerns.  Although these issues always merit atforneys’ carefisl
attention, they are not wunique to litigation funding nor are they
especially troubling in this context, : o

Attorneys who hope to minimize the professional responsibility Bmwﬂ\
associated with litigation funding would be wise to insist on..certain
provisions in the funding agreements ‘into which they or their clients
enter. First, the funding company should agres that it will neither
atteropt to direct nor regulate the attorney’s fjudgment in the case being
funded. Second, the agreement should provide that the funding
company will take all reasonable steps to safeguard the confidentiality

o . of information provided to it by the, attorney or the client, Attorneys

should decline to do business with litigation funding companies that are
unwilling to agree to these conditions, and they should similarly steer
their clients away from such companies, )

If attorneys finance case expenses through a litigation funding

company with the intent to pass along the expenses and gny associated
fees to their clients, the attorneys must be careful to provide for those
fees in their agreements with their chients. They must alse carefully
serutinize the amount of any funding fees passed ah.oﬁm_f ito the client,
given that those fees may be found to be usurious. Attornéys minimize
their professional responsibility risk by agreeing not _ﬁ pass along
funding companies’ fees to their clients, If a funding agreement
prohibits an attorney from passing along to the client any portion of the.
funding company fees, the attorney must honor the coniract.
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